Brownfield Cleanup Program Questions for Public Meetings

An early review of the Department of Environmental Conservation’s proposed Brownfield Cleanup Program has revealed some major flaws and raises many questions.  It appears that DEC’s regulations contradict the law upon which they’re based.

DEC needs to know that they face careful public scrutiny. We (the groups listed below) strongly urge you to attend a public meeting, especially the afternoon sessions, and ask DEC some of the following questions.

1) Track one, under the law, is supposed to be “unrestricted” for all future uses, so clean it could be used in any way future generations see fit.  However:

The regulations propose restricting all remediated Brownfields from being used as farms in the future, thus meaning that all of these sites would need to be tracked.  How does this fit with the vision of an unrestricted track?  LH asked question in Utica –Bob Schick said it is unlikely that any BF sites would be used for ag purposes, but that they could work with applicants considering ag use to make such use possible.  As for future users (either for ag or community gardens) they had not considered this.
i) If all farming is prohibited, what are the implications for residential gardening?

b) According to the law, unrestricted cleanup objectives were to have a goal of protecting groundwater, ecological resources and sensitive populations, and yet multiple columns are listed.  It appears that DEC will allow participants to mix and match, not protect all of these pathways.  Please explain how this fits with the stated goal of the program?  LH asked a variant of this question in Utica:  DEC expects PER to be "the exception not the rule for these sites," since most bf sites are in urban areas.  DEC did not combine the two into one SCO because they "didn't see any reason to drive these numbers lower than they are." 
i) Why are you not protecting ecological resources and groundwater everywhere? Does this not contradict the law?

ii) Shouldn’t groundwater be protected everywhere since in emergencies we may need to use it in cities? 

iii) Future potential groundwater use needs will likely expand to different areas. How will this be protected?

c) How would the restrictions be enforced in perpetuity? 

2) Please explain the justification for creating a second-class residential cleanup for multifamily dwellings that precludes residents’ use of land for gardens.  How would children playing in the dirt on such property impact their health and exposure to toxic chemicals?  How will DEC monitor this?

a) “Restricted residential” also allows site to be used for day care centers and nursing homes.  The SCOs are supposed to be protective of sensitive populations.  Did the DOH analysis consider risks to infants and senior citizens?

3) The law required the program’s regulations to define “substantial interest.” But no definition is present in the proposed regulations.  What is DEC’s definition?  How will that be reflected in the final regulations?  Tim asked question in Utica – DEC said they would be addressing this issue separately
4) Where are the guidelines for the regulations development that were in the law reflected in the draft regulations?
5) The regulations define “ecological resources” as “all flora and fauna and the habitats that support them, excluding such species as pets, livestock, agricultural and horticultural crops.”  Does this include soil fauna such as microbes and earthworms?  If not, why not?  What areas lack such ecological resources?  Laura asked question about aquatic resources in Utica: DEC is only considering impacts to terrestrial organisms.   Melinda asked question about soil biota and earthworms in Syracuse: DEC had not considered this.
a) Follow-up questions: How is it determined when there are ecological resources that must be protected? Does DEC require PER or is this optional for the applicant?  What if a developer wants to include a pond or stream or wetland as part of the site restoration – would PER apply in any of these scenarios?  
6) You listened to the request of advocates who called for all meetings to be held across the state, not just in three locations, for these informational meetings, when DEC gets to explain the program, and citizen comments are not officially recorded.  Why did you not extend that same accessability for the public hearings, when the public’s views must be officially recorded?  LH asked question in Utica – they think they have more than satisfied the law's requirements by holding the 7 public meetings.  
a) Follow-up question should be asked at sites where they haven’t scheduled a hearing (e.g. Yonkers, Buffalo, LI), particularly if there is an e.j. angle..
7) Please explain how workers and other sensitive populations are protected.

8) Many states are recognizing that lower and lower levels of lead and other metals can have significant impacts.  However, DEC has raised the cleanup objectives in some cases above current actionable levels that would require remediation.  [Need concrete examples: arsenic, other?]  Please explain how this is consistent with protecting the public health and the environment, especially the sensitive population of children.  

a) Follow-up question: DEC used caps for some of the other classes of contaminants, like VOCs, where they thought the numbers looked too high, but not on metals.  Why not?
9) Some contaminants commonly found at toxic sites do not have cleanup objectives, including radionucleides and some pesticides.  Why?
a) Follow-up question: how will the DEC and DOH develop SCOs for contaminants that are not on this list?
10) Soil ingestion: does their soil ingestion analysis factor in PICA children?  If not, why not?

11) At previous public meetings, DEC has said that the reason they created separate SCO’s for the Track 1 cleanups was that combining PHH and PER into a single SCO would “drive the numbers too low” and that most sites don’t have ecological resources that need to be protected.

a) What is the basis for this assumption? 

b) Has the DEC factored in feasibility in these numbers?  E.g. are the PER clean-up numbers technically feasible and consistent with other cleanups that have been done?  If that is the case, why would using PER at all Track 1 sites be “too low?”  The legislative intent for Track 1 cleanups is very clear – they are supposed to protect both public health and ecological resources.  The legislation requires DEC to consider, in developing SCOs, the feasibility of achieving even more stringent remedial objectives based on experience cleaning up other sites.

c) Doesn’t this approach create a disincentive for protecting ecological resources?  E.g. if a developer sees it is more expensive to protect a natural area than to destroy it, and there is no tax advantage (they already would receive the Track 1 tax credits if they just clean up to PHH), what would motivate them to do a PER cleanup?

For more information and to get involved in ensuring that DEC protects our health and environment, contact:

· Bobbi Chase Wilding, Citizens’ Environmental Coalition: cecbobbi@igc.org, 518-462-5527

· Tim Sweeney, Environmental Advocates of NY: tsweeney@eany.org, 518-462-5526

· ShaKing Alston, NY City Environmental Justice Alliance: shaking@nyceja.org, 212-239-8882

· Laura Haight, NY Public Interest Research Group: lhaight@nypirg.org, 518-4360876 x258

· John Stouffer, Sierra Club: john.stouffer@sierraclub.org, 518-426-9144

